DZDe

27G NLRB No. 36 D--1477
Memphis, TN

- ENGINEERS CONSTRUCTORS, INC.
and Case 26—~CA--10476

LABORERS ' INTERNATIONAL UNION OF NORTH
AMERICA, LOCAL NO. 1441, AFL--CIOC

DECISION AND ORDER

Upon a charge filed by the Union 1 November 1983, the Generel Counsel of
the National Labor Relations Board issued a complaint on 4 November 1983
against the Company, the Respondent, alleging that it has violated Section
8(a)(5) and (1) of the National Labor Relations Act.

The complaint alleges that on 23 August 1983, following & Roard election
in Case 26--RC--6592, the Union was certified as the exclusive collective-
bargaining representative of the Company's employees in the unit found appro-
priate. (Cfficial notice is taken of the ''record'' in the representation
proceeding as defined in the Board's Rules and Regulations, Secs. 102.68 and

102.69(g), amended Sept. 9, 1981, 46 Fed.Reg. 45922 (1981); Frontier Hotel,

265 NLRB No. 46 (Nov. 9, 1982).) The complaint further azlleges that since 24
October 1983 the Company hes refused to bargain with the Union. On 21 November
1983 the Company filed its answer sdwitting ip part and depnying in part the
allegations in the complaint.

On 8 December 1983 the Gemersl Counsel filed a Motion for Summary Judg-
ment. On 13 December 1983 the Board issued an order transferring the proceed-
ing to the Board and a Notice to Show Cause why the motion should not be

granted. The Cowpany filed 2 response.

270 NLRB No. 36
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The Nationsl Lebor Relations Board has delegated its authority in this
proceeding to a three-member panel.

Rulirg opn Motion for Summery Judgment

In its answer to the complaint, the Cowpany admits that the Union was

certified as the exclusive collective-bargaining representative of the unit
-employees, and it edmits thst it has refused the Union's request to bargain.
However, the Company denies that the unit is appropriate for collective-
bargaining purposes. In its response to the Genersl Counsel's motion for sum-
mary judgment, the Compeny asserts that the Acting Regional Director's Deci-
sion and Direction of Election in Case 26--RC--6592 was incorrect, and that én
election should not have been conducted because of the contracting nature of
the unit. The Company contends that a hearing is necessary to establish that
the copstruction job on which it is presently working will be completed on 15
March 1984. The Company also contends thet the cese is moot and that the cor-
plaint should be dismissed because the job is nezrly completed. The General
Counsel contends that the Company seeks to relitigste issues previously copn-
sidered in the underlying representation proceeding.

Our review of the record herein, including the record in Case 26--RC--
6592, discloses that on 1 July 1983 the Acting Regional Director of Region 26
issued 2 Decision and Direction of Election, which rejected the Company's
contention that the petitioned-for unit was & contracting unit. Op 13 July
1983 the Company filed & request for review of the Decision and Direction of
Election. The Corpany contended as it does here that its construction project
would be completed by 15 March 1984, and thet the unit was unstable and con-

tracting in pnature. The Board denied the Company's recuest for review on 27

July 1983.
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An election was conducted emong the ewmployees in the unit found appropri-

ate oo 29 July 1983, The tally of ballots showed that 25 votes were cast for
and 3 ageinst the Union, with 8 pondeterminative chellenged bellots. The Com-

- pany filed objections and 2 rotion to dismiss the petition on 5 August 1983,
and on 23 August 1983 the Regionsl Director issued a Supplementsl Decision and

Certific;tion of Representative, in which he overruled the Company's objec-—
tions. The Company filed a request for review of the Regional Director's sup-
plemental decision on 2 September 1983, and on 5 October 1983 the Board denied

the request for review.

It is well settled that in the absence of newly discovered and previously
unavailable evidence or specisl circumstances, a respondent in a proceeding
alleging a violation of Section 8(2)(5) is not entitled to relitigate issues
that were or could have beer litigated in # prior representation proceeding.

See Pittsburgh Class Co. v. NLRB, 313 U.S. 146, 162 (1941); Secs. 102.67(f)

and 102.69(c) of the Board's Rules and Regulations.

All issues raised by the Company were or could have been litigated in the
prior representation proceeding. The Company does not offer to adduce at a
hearing any newly discovered and previously unavailasble evidence, nor does it
allege any special circumstances that would require the Roard to reexsmine the
decision made in the representation proceeding. We therefore find that the
Corpany has not raised any issue that is properly litigable ip this unfair

lsbor practice proceeding. Accordingly we grant the Motion for Summary Judg-

ment.

On the entire record, the Board makes the following
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Findings of Fact
I. Jurisdictior
The Company, a Tennessee corporation, is engeged as a general contractor
- ip the building and construction industry at its facility in Memphis, Tennes-
see, where it annually purchases and receives products, goods, and materials
valued in excess of $50,000 directly from points outside the State of Tennes-
see. We find that the Company is an employer engaged in commerce within the
meaning of Section 2(6) and (7) of the Act and that the Union is a labor orge-
nization within the meaning of Section 2(5) of the Act.

IT. Alleged Unfair Labor Practices

A. The Certification

Following the election held on 29 July 1983, the Union was certified op

23 August 1983 as the collective-bzrgaining representative of the employees in

the following appropriate unit:

All copstruction and general lsborers and all other employees employed in
a leborer's classification at the Company's jobsite located at 4001 Air-
ways Boulevard, Memphis, Tennessee, excluding all other employees, in-
cluding office clericel, technical, professional employees, guards, and
supervisors as defined in the Act.

The Union continues to be the exclusive representative under Section 9(z) of

the Act.

B. Refusal to Bargain

Since 26 September 1983 the Union has requested the Company to bargain,
and since 24 October 1983 the Company has refused. We find that this refusal
constitutes an unlawful refussl to bargain in violation of Section 8(2)(5) and

(1) of the Act.



D--1477
Findings of Fact
I. Jurisdictior
The Company, a Tennessee corporation, is engaged as a general contractor
- in the building and construction industry at its facility in Memphis, Tennes-
see, where it annually purchases and receives products, goods, and materials
valued in excess of $50,000 directly from points outside the State of Tennes-
see. We find that the Company is an employer engaged in commerce within the
meaning of Section 2(6) and (7) of the Act and that the Union is a labor orge-
nization within the mezning of Section 2(5) of the Act.

II. Alleged Unfair Labor Practices

A. The Certificatiop

Following the election held on 29 July 1983, the Union was certified op
23 August 1983 as the collective-bzrgaining representative of the employees in

the following appropriate unit:

All copstruction and general lsborers and all other employees employed in
a leborer's classification at the Company's jobsite located at 4001 Air-
ways Boulevard, Memphis, Tennessee, excluding all other employees, in-
cluding office clericel, technical, professional employees, guards, and
supervisors as defined in the Act.

The Union continues to be the exclusive representative under Section 9(z) of

the Act.

B. Refusal to Bargain

Since 26 September 1983 the Union has requested the Company to bargain,
and since 24 October 1983 the Company has refused. We find that this refusal
constitutes an unlawful refussl to bargain in violation of Section 8(2)(5) and

(1) of the Act.



D--1477
Conclusions of Law
By refusing on and after 24 October 1983 to bargain with the Union as the
exclusive collective-bargeining representative of employees ipn the appropriate
- unit, the Company has engaged ip unfair lsbor practices affecting commerce
within the meaning of Section 8(2)(5) and (1) and Section 2(6) and (7) of the

Act.
Remedy

Having fourd that the Respondent has violated Section 8(2)(5) and (1) of
the Act, we shall order it to cease and desist, to bargain on request with the
Union, and, if an understanding is reached, to embody the understanding in &
signed agreement.

To ensure that the employees are accorded the services of their selected
- bargaining agent for the period provided by law, we shall construe the initisal
period of the certification as beginnipng the date the Respondent begins to

bargain in good faith with the Upion. Mar-Jac Poultry Co., 136 NLRB 785

(1962); Lomar Hotel, 140 NLRB 226, 229 (1962), enfd. 328 F.2d 600 (5th Cir.

1964), cert. denied 379 U.S. 817 (1964); Burpett Construction Co., 149 NLRB

1419, 1421 (1964), enfd. 350 F.2d 57 (10th Cir. 1965).
ORDER

The National Labor Relstions Board orders that the Respondent, Engineers
Constructors, Inc., Memphis, Tennessee, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(2) Refusing to bergain with Laborers' International Union of North Amer-
ica, Local No. 1441, AFL--CIO, as the exclusive bargaining representative of

the employees in the bargaining unit.
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(b) In any like or related manner interfering with, restrsining, or co-

ercing employees in the exercise of the rights guaranteed them by Section 7 of

the Act.

2. Tske the following affirmastive action necessary to effectuste the

policies of the Act.

(2) On reauest, bargaip with the Union as the exclusive representative of

‘the employees in the following appropriste unit on terms and conditions of

employment end, if apn understanding is resched, embody the understanding in a

signed agreement:

notice marked ''Appendix.’

All copnstruction and general lgborers and all other employees employed in
a laborer's classification at the Company's jobsite located at 4001 Air-
ways Boulevard, Memphis, Tennessee, excluding all other employees, in-
cluding office clerical, technical, professionzl employees, guards, and
supervisors as defined in the Act.

(b) Post at its facility in Memphis, Tennessee, copies of the attached

11 Copies of the notice, on forms provided by the

Regional Director for Region 26, after being signed by the Respondent's autho-

rized representative, shall be posted by the Respondent immediately upon re-

ceipt and maintained for 60 consecutive days in conspicuous places including

all places where notices to employees ere customarily posted. Reasonasble steps

shall be taken by the Respondent to ensure that the notices are pot altered,

defaced, or covered by any other material.

1

If this Order is enforced by a Judgment of a United States Court of Ap-
peals, the words in the notice resding ''POSTED BY ORDER OF THE NATICNAL
LABOR RELATIONS BOARD'' chall read ''POSTED PURSUANT TO A JUDGMENT OF THE

UNITED STATES COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR
RELATIONS BOARD.''
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(c) Notify the Regional Director in writing within 20 days from the date

ot this Order what steps the Respondent has tasken to comply.

Dated, Washington, D.C. 30 April 1984
Donzld L. Dotson, Chairman
Don A. Zimrwerman, Member
Patricis Diaz Dennis, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
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APPENDIX
NCTICE TO EMPLOYEES

Posted by Order of the
National Labor Relastions Board
Ap Agency of the United States Government

The National Labor Relations Board has found that we violated the National
‘Labor Relations Act and has ordered us to post and abide by this notice.

WE WILL NCT refuse to bargain with Laborers' Internationsl Union of North
America, Local No. 1441, AFL--CIO, as the exclusive representative of the
employees in the bergezining unit.

WE WILL NOT ip any like or releted menper interfere with, restrain, or coerce
you in the exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, on reduest, bargzin with the Union and put in writing and sign any
agreement reached on terms and conditions of employwment for our employees ip
the bargsining unit:

All construction and generzl laborers and all other employees ermployed in
a2 laborer's classification at the Company's jobsite located at 4001 Air-
ways Boulevard, Memphis, Tennessee, excluding all other employees, in-—
cluding office clericel, technicel, professionel employees, guards, and
supervisors as defined in the Act.

ENGINEERS CONSTRUCTORS, INC.

(Representative) (Title)

This is an officisl notice and must not be defeced by anyone.

This notice must remain posted for 60 consecutive days frorw the date of
posting and wust not be 2ltered, defaced, or covered by any other materisl.
Any questions concerning this notice or compliance with its provisions may be
directed to the Board's Office, Mid-Memphis Tower Building, Suite 800, 1407

Union Avenue, P.0. Box 41559, Memphis, Tennessee 38174, Telephone 901--521--
2687.



